
 

 

TO  Board of Adjustment District 2 

FROM Frank Dillon, Director 

DATE October 15, 2020 

SUBJECT VAR-20-2-2 (Garcia) 
 

APPLICATION REQUEST 

A request for a Variance from Article 10, Section 1022(5) of the Santa Cruz County Zoning and 
Development Code to reduce the required rear yard setback from 7 feet to 0 feet for an accessory 
structure.   

 

LEGAL DESCRIPTION Sub Bella Vista North Lot 196 
PARCEL NUMBER 114-52-206 
OWNERSHIP Antonio Garcia 
LOCATION 1110 Vista De Los Alamos 
PARCEL SIZE 0.18 acre 
EXISTING ZONING R-5 (Single-Family Residential) 
EXISTING LAND USE Single-Family Residential 
COMP PLAN Mixed Uses 
  

SURROUNDING PROPERTIES 

Direction Zoning Use of property 

North R-5 (Residential) Tract/Common Area 

South R-5 (Residential) Residential 

East R-5 (Residential) Residential 

West R-5 (Residential) Vacant/Residential 

 

INFRASTRUCTURE AND PUBLIC FACILITIES SERVING THE SITE 

Water Rio Rico Utilities 

Wastewater Rio Rico Utilities 

Electric UniSource 

Gas UniSource 

Fire Protection Rio Rico Fire District 
 
 
 
 
 
 
 

SANTA CRUZ COUNTY 

 COMMUNITY DEVELOPMENT DEPARTMENT  

PLANNING DIVISION 
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ACCESS TO SITE 
This site is located in the Bella Vista North Subdivision accessed along public roads situated in Rio 
Rico from Interstate 19. Take exit 17 toward Rio Rico Drive, turn left onto Rio Rico Drive and 
continue onto Yavapai Drive, turn left onto Camino Agua Fria, turn right onto Avenida Ibiza, and left 
to Vista De Los Alamos to the subject property. 
 

 
Access          Source: Google Earth Pro 
 

BACKGROUND  

The subject property is currently a developed lot in the Bella Vista North Subdivision. There are few 
undeveloped residential lots to the Southwest.  

Staff received a complaint regarding an accessory structure encroaching in the required rear yard located 
to the Northwest of subject property on 1/23/2019. A building inspector was sent to the site to 
investigate and he found that a detached accessory structure (patio) over two hundred (200) square feet 
was built on the rear yard without leaving the required setback of seven (7) feet; it was built with cero (0) 
feet of setback from the rear property line.  

the Zoning and Development Code requires that detached accessory structures in the R-5 residential 
zoning district to be located a minimum of seven (7) feet from the rear and side yards. In addition, the 
2012 International Residential Code requires a building permit for any detached structure over two 
hundred (200) square feet. 

The Building Department sent a notice of violation on 1/24/2019 referring the constructions without a 
building permit. In addition, the Planning and Zoning Department sent a notice of violation on 3/15/2019 
to the Mr. Garcia ordering him to cure the violations within 30 days. Mr. Garcia after receiving notice 
talked with Jesse Drake, former Community Development Director about another solution other than 
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removing the subject structure to which she said that there was no other option available from the code. 
A re-inspection was conducted on 4/29/2019 and the violations remain on site; therefore, a final notice of 
violation was the same day. Mr. Garcia after receiving the final notice talked with Mary Dahl, former and 
interim Community Development Director at that time, again to found out another solution other than 
removing the subject structure. Mrs. Dahl advised Mr. Garcia that he may apply for variance to reduce 
the rear yard setback requirement from seven (7) feet to zero (0) feet but first he needs to get the 
approval of the Home Owner’s Association and then if the variance was approved apply for a building 
permit to cure all violations.  

The subject property is out of the flood zone. 

Mr. Garcia mention on his letter of intent that we hired a contractor, Manuel Carranza, to do the project 
and that he asked if any permit would was required for the subject structure and the contractor 
responded that he would take of it. When Mr. Garcia received the first notice of violation, he called the 
contractor and asked about the permits and he admitted that he never applied for any permit because he 
thought that it was not necessary for a small project like this.  

 

 
Location and Zoning Map        Source: Santa Cruz County Zoning Map 
 

R-5 

M-1 
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Aerial View          Source: Google Earth Pro 
 

 
DFIRM Map - Floodway        Source: Santa Cruz County Zoning Map 
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EVALUATION OF THE REQUEST 
The Garcia’s residence is located on a flat lot leveled with the street elevation. The lot is seven thousand 
and seven hundred (7,700) square feet on size, one of the smallest lots in the area, and zoned R5, the 
smallest residential zoning district. The residence occupies thirty-three (33%) percent of the lot area and 
the setback requirements all around the property takes out forty-five (45%) percent of the lot area. 
These left the lot with a small area to build any structure to the Northwest.   In this request, the 
applicant is proposing to use the zero setback for an accessory structure use, by pushing the patio to the 
property line on the Northwest side.   
The location of the existing patio is adjacent to a tract/common area owned by the Bella Vista Home 
Owners’ Association. 
The applicant defines the lot size, location and surrounding areas/uses as his hardship to request this 
variance. 
 

 
Street View         Source: Staff Photo 1/6/2020 
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Sketch Plan          Source: Applicant 
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REGULATIONS REGARDING VARIANCES 

Both the Arizona Revised Statutes and the Santa Cruz County Zoning and Development Code contain 
regulations regarding how a Variance may be granted.   

Arizona Revised Statutes 

11-816. Boards of adjustment; powers; appeals 

B. The board of adjustment may: 

2. Allow a variance from the terms of the ordinance if, owing to peculiar conditions, a strict 
interpretation would work an unnecessary hardship and if in granting the variance the 
general intent and purposes of the zoning ordinance will be preserved. 

Santa Cruz County Zoning and Development Code 

 Section 603 DEFINITIONS 

Variance:  Authorization by the Board of Adjustment or court of law that waives the strict 
application of a specific regulation of this ordinance relating to construction or placement 
limitations, as opposed to use restrictions. 

Special Circumstances:  Physical characteristics of a particular parcel, including but not 
limited to its size, shape, topography, location and surrounding uses, that are relevant to 
the question of whether it is appropriate to waive a specific regulation of this ordinance.  
The existence of a hardship, as that term is used in A.R.S. § 11-807(B) [now 816.B, above], 
is included within this definition.  

Section 604 VARIANCES 

The Board of Adjustment may (in its discretion) grant a variance upon whatever terms it 
deems just provided the following standards are met: 

A. The Board of Adjustment determines that the variance requested is consistent with the 
general intent and purposes of this ordinance. 

B. The Board of Adjustment determines that special circumstances exist such that requiring 
strict application of the zoning regulation at issue would impose an undue burden or 
unfairly deprive the owner of the parcel of privileges available to owners of other parcels 
within the general area and zoning district.  In making this determination, the Board of 
Adjustment shall consider the benefits that the zoning regulation was designed to afford 
to nearby parcels against the costs, burdens and limitations that would be imposed on 
the subject parcel should the regulation at issue be strictly enforced.  

So what do all these regulations mean?   

A Variance is not a free-pass from the zoning regulations.  The applicant must provide relevant evidence 
to show some special circumstance that is particular to that property in order to be granted a variance.    

Personal circumstances, related to the land owner, but not related to the nature of the property and 
land ordinances, cannot be the basis for granting a variance.   The applicant’s ability to cover the costs 
of complying with the codes is a personal circumstance, not a land issue and cannot be the basis for 
granting a variance. 

According to the “Board of Adjustment Case Studies” seminar presented by Frank Cassidy, Marana 
Town Attorney, Cristopher DePerro, Principal Planner, City of Phoenix and Jeffrey D. Gross, Gallagher & 
Kennedy P.A at the 2015 Community Plan Boards and Commission Conference, December 4, 2015: 
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Arizona statutes and cases establish four standards that must all be met before a board may 
legally grant a variance: 

1. A variance may be granted only where there are special circumstances that apply to the 
property.  

2. Any hardship which is a basis for a variance must relate to the land, NOT the owner.  

• A personal hardship does not justify a variance 

3. The landowner’s need to receive an adequate financial return on the property is not a 
legitimate basis for a variance.  

4. A variance may not be granted where the hardship was willfully and intentionally created by the 
landowner. 

In addition, in August 2015 the Arizona Supreme Court provided an opinion restating that a 
variance must be based on special physical circumstances related to the property, not the 
property owner in order to be valid. 
 
 

PUBLIC COMMENT 
Since advertising this application for hearing, the Department has not received comments related 
to this project. 
 
SUMMARY  
The applicant, Antonio Garcia, is requesting a Variance from Section 1022(5) of the Santa Cruz 
County Zoning and Development Code to reduce the required rear yard setback from 7 feet to 0 
feet for an accessory structure without a Building Permit and a Floodplain Use Permit. 
The Variance request comes from a self-created issue generated by the landowner based on no 
special circumstances but with limitations on size for the subject parcel. In other words, the 
setback requirement is the same for all of the other parcels in the neighborhood, and this parcel, 
and all of the other equivalent parcels in this subdivision have limited space to build any accessory 
structure.  
 

Factors in Favor of Approving the Variance request 
1. The attached porch does not conflict with the Comprehensive Plan Mixed Use Category; 
2. The subject structure has been approved by the Bella Vista Home Owners’ Association; 
3. The adjacent parcel to the Northwest is a Tract/Common Area owned by the BVHOA where 

residential development is not feasible; 
4. The lot has a small buildable area afterwards the residence structure and the setback 

requirements all around the property. 
 

Factors in Favor of Denying the Variance 
1. The subject parcel is zoned R-5, accessory structures are permitted in this zoning category only if 

they meet the setback requirements; 
2. The applicant himself created the reason for the variance request; and 
3. The request is in response to a Notice of Violation issued on 3/7/2019 (VIO-19-18). 
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RECOMMENDATION 
Based on the factors in favor of approval staff recommends Approval of the Variance request subject to 
the following Conditions: 
 

1. The Applicant shall provide the County a signed Acceptance of Conditions and a Waiver of 
Claims form arising from ARS Section 12-1134 signed by the property owner of the subject 
property within thirty (30) days of approval of the Variance request, otherwise the Variance 
authorization may be deemed void upon 30-day notification to the Applicant; 

2. It is the Applicant’s responsibility to obtain any additional permits, or meet any additional 
conditions, that may be applicable to the proposed use due to other federal, state, or local laws 
or regulations;  

3. Any changes to the approved variance shall be considered as a new application and will require 
review and approval by the Board of Adjustment. 

 
SUGGESTED MOTION 

Mr. Chairman, I move to approve VAR-20-2-2, with the Conditions of Approval as recommended by staff 
with the Factors in Favor of approval constituting the Findings of Fact. 
 

ATTACHMENTS 
 

1. Complete Application Submittal 
2. Letter of Intent  
3. BVHOA Approval email 
4. Sketch Plan 
5. County Assessor’s Print Out 
6. County Assessor’s Map 
7. Notice of Violation No. VIO-19-18 
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Roberto Liquidano

From: Robert Teran
Sent: Friday, July 17, 2020 2:03 PM
To: Roberto Liquidano
Subject: FW: Building Permit Inspection

 
 

From: Frank Dillon  
Sent: Tuesday, July 14, 2020 1:18 PM 
To: Daniel Menefee <dmenefee@santacruzcountyaz.gov>; Robert Teran <rteran@santacruzcountyaz.gov> 
Subject: Fwd: Building Permit Inspection 
 
FYI  
 
Get Outlook for iOS 
  

From: Steve Ferreira <azferreiras@gmail.com> 
Sent: Tuesday, July 14, 2020 11:21 AM 
To: fdillon@santacruzcountyaz.gov; jvaldez@santacruzcountyaz.gov 
Subject: Building Permit Inspection  
  
The BVHOA has approved the construction of the back patio on 1110 Vista De Los Alamos.  We need the county to 
inspect the construction to see if it meets all requirements.  Let me know if you have any questions or when it is 
complete. 
 
 
Steve Ferreira 
520‐415‐2022 land 
520‐604‐2299 cell 

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you recognize the 
sender and know the content is safe. 
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